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locomotives coupled to one or more
cars.

Switch providing access means a
switch which if traversed by rolling
equipment could permit that rolling
equipment to couple to the equipment
being protected.

Train or yard crew means one or more
railroad employees assigned a control-
ling locomotive, under the charge and
control of one crew member; called to
perform service covered by Section 2 of
the Hours of Service Act; involved with
the train or yard movement of railroad
rolling equipment they are to work
with as an operating crew; reporting
and working together as a unit that re-
mains in close contact if more than one
employee; and subject to the railroad
operating rules and program of oper-
ational tests and inspections required
in §§ 217.9 and 217.11 of this chapter.

Utility employee means a railroad em-
ployee assigned to and functioning as a
temporary member of a train or yard
crew whose primary function is to as-
sist the train or yard crew in the as-
sembly, disassembly or classification
of rail cars, or operation of trains (sub-
ject to the conditions set forth in
§ 218.22 of this chapter).

Worker means any railroad employee
assigned to inspect, test, repair, or
service railroad rolling equipment, or
their components, including brake sys-
tems. Members of train and yard crews
are excluded except when assigned such
work on railroad rolling equipment
that is not part of the train or yard
movement they have been called to op-
erate (or been assigned to as ‘‘utility
employees’’). Utility employees as-
signed to and functioning as temporary
members of a specific train or yard
crew (subject to the conditions set
forth in § 218.22 of this chapter), are ex-
cluded only when so assigned and func-
tioning.

NOTE: Servicing does not include supplying
cabooses, locomotives, or passenger cars
with items such as ice, drinking water, tools,
sanitary supplies, stationery, or flagging
equipment.

Testing does not include (i) visual ob-
servations made by an employee posi-
tioned on or alongside a caboose, loco-
motive, or passenger car; or (ii) marker
inspections made in accordance with

the provisions of § 221.16(b) of this chap-
ter.

[58 FR 43292, Aug. 16, 1993, as amended at 60
FR 11049, Mar. 1, 1995]

§ 218.7 Waivers.

(a) A railroad may petition the Fed-
eral Railroad Administration for a
waiver of compliance with any require-
ment prescribed in this part.

(b) Each petition for a waiver under
this section must be filed in the man-
ner and contain the information re-
quired by part 211 of this chapter.

(c) If the Administrator finds that
waiver of compliance is in the public
interest and is consistent with railroad
safety, he may grant the waiver sub-
ject to any conditions he deems nec-
essary. Notice of each waiver granted,
including a statement of the reasons,
therefore, is published in the FEDERAL
REGISTER.

§ 218.9 Civil penalty.

Any person (an entity of any type
covered under 1 U.S.C. 1, including but
not limited to the following: a railroad;
a manager, supervisor, official, or
other employee or agent of a railroad;
any owner, manufacturer, lessor, or
lessee of railroad equipment, track, or
facilities; any independent contractor
providing goods or services to a rail-
road; and any employee of such owner,
manufacturer, lessor, lessee, or inde-
pendent contractor) who violates any
requirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least
$500 and not more than $11,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a
penalty not to exceed $22,000 per viola-
tion may be assessed. Each day a viola-
tion continues shall constitute a sepa-
rate offense. See appendix A to this
part for a statement of agency civil
penalty policy.

[53 FR 28599, July 28, 1988, as amended at 53
FR 52928, Dec. 29, 1988; 63 FR 11621, Mar. 10,
1998]
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